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The Policy Direction of the Chinese Draft Anti-Monopoly Law in 2006
and Its Future Challenges:

B

The Current State of the Reform and Opening-up

KAWASHIMA Fujio

Abstract

The enactment of the Anti-Monopoly Law (AML) may be considered a milestone in the law-making
process in China, which has been promoting the reform and opening-up policy. As one of the substantive
achievements of drafting efforts over the last decade, the latest Draft of AML in 2006 adopts a uniform
harm requirement, under which monopolistic conducts should be prohibited only if they eliminate or
restrict competition. However, it also envisages a division of enforcement authority among existing
organs, which could significantly influence the direction of future enforcement. In the short term, the
AML would not be able to promote domestic market integration by means of combating administrative
monopolies such as regional blockade and sector-specific restriction of competition, since the Draft has
delayed introducing effective remedies and establishing an independent and specialized enforcement
agency. Rather, as a result of increasing concern about over-presence of foreign capitals after opening
Chinese market, which was promised in the WTO accession protocol, the drafting work got the
momentum in 2005 and 2006 to overcome a longstanding deadlock within the government. Accordingly,
the AML, if enacted, would be probably used as a weapon to counteract abuse of dominant positions held
by foreign capitals. In sum, China’s enactment of the AML as drafted could be understood as a policy to
mitigate impact of the opening-up and integration into global markets, rather than as one to promote the
reform toward a market economy and domestic market integration.
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